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Trusts and Estates
More About the Importance of Properly Drawn Instruments
by Ethleen Lasseter, CPA
Several issues ago an article was pre
personalty—is the one medium through
sented on the importance of properly drawn
which the life’s work of a man in providing
instruments which was discussed solely
for his family and/or philanthropies, or in
from the angle of estate and income taxes.
building an eminently successful and highly
While omission or inadequacy of tax sav
respected business or industry, may be pro
ings provisions are perhaps the most costly
jected into the future and carried on just
to the estate as a whole of all deficiencies
as it would have been had he been blessed
of instruments, there are many others that with life eternal—an instrument that will
are of utmost importance to assure execu
vastly effect, perhaps alter altogether, the
tion in full accordance with the real intent
lives of those most dear and near to him.
of the testator and the best interest of bene
The importance then of its preparation can
ficiaries. This article will be devoted ex
hardly be overrated.
clusively to discussion of the drawing of
Some wills are but page after page of
wills best designed to avoid litigation
legal niceties, the consequences of which
among heirs, wastage of assets, and the
were explained to the testator in legal elo
promotion of family quarrels.
quence wholly incomprehensible to a lay
To the legal mind, wills—incidentally
man. Many are but a reflection of the
considered generally the most difficult of
character of the testator, which imposes up
all legal documents to prepare—and the
on his family the same unhappiness and
administration of estates are perhaps the
hardships that his selfishness and eccentri
most fascinating subjects in all jurispru
cities inflicted upon them during his life
dence. To all mankind, too, the subject is time. The ideal will is one that assures
of much concern since all realty and per preservation of the estate and the full use
sonalty, except that held in perpetuity by
of it to the best interest of the testator’s
the Government or charitable and educa family and or Society.
tional institutions, changes hands through
Beginning the Will
devise or descent at least once every gen
eration.
As a consequence, practically
Almost invariably Item I of wills relates
every person, sometime during his life, is
to burial, apparently for no better reason
interested in the settlement of estates, as
than that it is customary—an item which
an heir, devisee, legatee or creditor, or as
might well be dispensed with altogether as
manager of interests of minor children or
unnecessary. If express directions are to
of other incapacitated persons.
be made, they should be contained in a
A will—legally referred to as last will memorandum of instructions frequently left
and testament as a handdown from olden
aside from the will. If in the will, it is not
days when a will, executed with great for
at all impossible that they will fail to come
mality, disposed of realty and a testament,
to light until the funeral and burial have
executed without formality and sometimes
become history. When contrary to wishes
not even requiring signature, disposed of
of members of the immediate family, they
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will be avoided by some executors—as in
the case of a suicide who directed that his
body be cremated and the ashes scattered
over the city from a plane—or, if they are
carried out, may lead to strange litigation
—as in the case of the testator who speci
fied a certain cemetery in which his fam
ily refused to let him be buried. Finally,
sometime after the year of administration
when the estate, otherwise, had been wound
up completely, the executor had to petition
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the Court for permission to inter the body,
which all that time had been reposing at
considerable expense to the estate in a
private vault at a mortuary establishment,
as specified in the will before application
for letters of dismission could be filed!
The usual Item II, also because of cus
tom, relates to payment of debts of the de
cedent—another item that is unnecessary
since there is no way for the executor to
get out of paying all legitimate claims if
there is anything with which to pay them.

The Homeplace

Strangely enough, what should be Item
III, one of great importance, is one which
frequently is ommitted—provisions for use
or disposition of the homeplace.
The homeplace and its furnishings always
should be covered with special provisions,
instead of being disposed of as part of the
residue of the estate, lest free and uncon
trolled use of them be denied the family.
The same applies to jewelry and other per
sonal effects and specific mention of any
automobile which might have been owned
by the decedent.
There is an instance of a will which, aft
er disposing of a few personal effects of
sentimental value only, provided that the
residue be divided in four equal parts, two
parts of which were to go in fee simple to
the widow and one to a son, the other being
left in trust for the benefit of numerous dis
tant relatives. It further specified that the
executor divide all stocks and bonds equally
between the four parts. The only other as
set of any consequence in that estate was
the homeplace, quite an expensive and sub
stantial home in an exclusive residential
section. Obviously, distribution of undivid
ed interests in the homeplace to the four
distributive shares was wholly impractic
able and, as a consequence, the widow had
to sell enough of her distributive share of
the stocks and bonds to enable her to buy
the homeplace back from the executor!

Another rather tragic incident resulted
from the will of a grand old lady whose
fine home filled with priceless antiques had
long been the center of social life in her
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community. The household furnishings were
left for the benefit of a daughter and a
grandson by a deceased son. The grand
son was a mental incompetent, who could
derive his share of benefit from the furnish
ings only through sale of them with the
proceeds applied to his medical care and
attention. To further complicate matters,
the will did not contain power of private
sale. As a result, there came a sad day
when his share of the prized furnishings
had to be sold at public auction, very much
to the embarrassment of the family, espe
cially a debutante granddaughter.
By happy contrast is another will in
which, though the homeplace and its fur
nishings were part of the residue, the
trustee was authorized not only to allow
free use of them to the widow for her life
time, but furthermore, to provide others of
her own selection at any time the former
home should become unsuited or undesir
able for family use, which authority recent
ly was exercised.
Bequests
The amount of cash bequests, if for more
than nominal amounts, should be stated
always in terms of percentages of the net
estate rather than in dollars and cents, or
payment provided only in the event the net
estate is equal to or exceeds a stipulated
figure. Payment of bequests, specified in
wills executed at the time the testators
were riding the crest of the wave of pros
perity but probated long after the wave
had spent its strength, at times have left
families in dire need.

Payments to Beneficiaries

One of the primary objectives of wills is
to provide for those accustomed to receiv
ing any or all of their support from the tes
tator; yet, with appalling frequency, they
fall far short of their objective because of
technicalities which cause complications
that often result in great inconvenience or
even hardship to beneficiaries.
Under many wills probated today, the
residue of the estate is left in trust to pro
vide support for the wife during her life
time, or widowhood, and to provide sup
port and education for the children until
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they become a certain age. Unless wills
specify that distribution of income or stip
ulated monthly payments be made from
the date of death—and quite frequently
they do not, especially wills not containing
trust features—there likely will be difficul
ties in providing support during period al
lowed under the laws of the State for ad
ministration, usually one year. In some
states income collected during administra
tion may be distributed without express di
rection; in some it becomes part of corpus
of the estate.

In some instances, the Court may be peti
tioned for authority to allow a year’s sup
port to the widow and any minor children,
but in others, because of certain circum
stances or other provisions, it may be im
practicable to do so. Many wills specify
that provisions for the widow are in lieu
of dower and year’s support, even in view
of the fact that year’s support, payable
from Corpus, is deductible from the gross
estate in calculating Estate Tax, whereas
income distributed is not. The advantage
of tax savings, however, must be weighed
carefully against possible disadvantage to
the estate, especially if the widow is an
extravagant person, who likely would reck
lessly squander her allowance or one who
might demand an unreasonable amount,
payment of which would wreck completely
the general plan of the estate. It is not un
common. to see the entire estate awarded
the widow as her year’s support, leaving
not one cent for creditors.
Of importance, also, is provision for
making payments to or for minors. Usually
it is intended that payments to the wife
shall cover her support and that of the
children. There is no assurance, however,
that she will survive her husband, or if she
does that her lifetime will extend to the
date when all children become of age. It is
wise, therefore, to include provisions for
making payments direct to minors, for ex
pending income for his or her benefit, or
for making payments to natural guardians
without requirement of bond. Unless ade
quate provisions are made, it will be neces
sary to have the Court appoint a legal
guardian who will be required to carry bond
for twice the amount of personalty and to
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file annual and final returns to the Court,
all of which is costly and inconvenient.
At the time the will is executed, it may
appear to be unnecessary, especially if the
children are of age, but another day is not
assured the beneficiary any more than it is
the testator and by the date of probate, it
is not at all improbable that it will be minor
grandchildren instead of children who in
herit, or minor nieces and nephews instead
of brothers and sisters. Minors suffer per
haps more than any other class of benefi
ciaries from deficiencies or lack of wills.
Courts, of course, provide protection to
property of minors but at the expense of
the minors.

In creating trusts under wills, the usual
intent is to provide amply for life tenants
with remainder over to specified remainermen at some future date. Even though in
come from an estate, at the time a will is
executed, might be adequate to discharge
the trust, there is no assurance that it will
be when the will is administered, or
throughout the life of the trust. Adequate
maintenance and support in this day of
rapidly diminishing returns on investments,
can best be assured with provisions for
payments from corpus to supplement pay
ments for income if the latter at anytime
is insufficient. The trend of trusts is to
ward fixed payments of specified amounts
monthly from income and/or corpus, with
provisions for further encroachments, or in
vasion of principal, to cover additional
specified needs, ranging from payments
for illness, accident or similar emergencies
at the discretion of Trustees, to payments
for support, travel and happiness—which
covers a world of territory!—at the will of
beneficiaries. Just how broad encroach
ment provisions should be depends upon
possible requirements in proportion to size
of estate, whether life tenants are naturally
conservative or extravagant, and upon the
real intent of testators in regard to ultimate
remaindermen. But, certainly, encroach
ments to some extent should be provided.
Equal consideration should be given to al
ternate life tenants who are to receive in
come in the event first named life tenants
fail to survive the testator, or the life of
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the trust. Because appropriate considera
tion is not given this point, quite frequently
those who have a right to expect continued
support from a trust fund find themselves
left out in the cold. Recently, a young man
died who had been receiving income pay
ments of $800.00 monthly from a trust
created under his mother’s will. As the
will provided that payments be made to
him during his lifetime and at his death to
his descendants—there were no children—
his widow, accustomed to a comfortable liv
ing, suddenly found herself without support.
In some instances, the real intent may be
to cut out a son’s wife, especially if she is
the fortune hunter type; nevertheless, there
are many instances in which a worthy and
deeply admired wife of a son is cut out
unintentionally through failure to make
provisions broad enough to cover such con
tingencies.
Oddly enough, trusts sometimes fail for
the want of a beneficiary! Especially is this
true of perpetual charitable and education
al funds created for specific churches, insti
tutions and organizations under wills, which
neither name alternate beneficiaries nor
give the trustee power to select similar in
stitutions in the event those first named
cease to function.

Investments
The very heart of any will is its invest
ment powers. As wills, generally speaking,
are made in one generation for the next or
even later generations, it is essential that
investment powers be broad enough to en
able the trustee to deal with whatever econ
omic changes and emergencies have occur
red by the time the will becomes operative,
or might occur before final termination of
the trust. It is better, even, that invest
ment provisions be omitted altogether than
to be ridiculously restrictive—as those of
some trusts in operation today which spe
cify that investments be made in good, safe
7% bonds!—since investments always can
be made in so-called legals without court
authority unless there are restrictive pro
visions.
With generally decreased returns on in
vestments today, it is extremely difficult
to obtain an average rate anything like ap
proaching 5% even if investment powers
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are the broadest possible. If confined to
legals, the net return will more likely be
2%. Consequently, unless broad powers
are given, estates and trusts are only half
as effective as they might be—with equal
safety of principal. Restrictive investment
rules do not necessarily provide conserva
tion, as it is a well recognized fact today
that many common stocks are safer than
some bonds qualifying as legals, but they
definitely do hamper management of trusts.

It is not sufficient to merely grant broad
powers, or to authorize investments which
any prudent person might make. Interpre
tations of what are the investments a pru
dent person would make are almost as
numerous as the minds considering the
question.
Specific authority should be
granted to retain in the same form original
inventory items and to invest and reinvest
in loans, common or preferred stocks, bonds
or other securities, or in any other proper
ty, real or personal, including participation
in common trust funds, which in the un
controlled discretion of the trustee, may be
considered to be to the best interest of the
trust estate, without regard to laws of the
state, now or hereafter in force, limiting the
classes of investments made by executors
or trustees, generally. Clauses permitting
appropriate action in case of default or re
organization and authority to assert or
waive stockholders rights, are also desir
able.
Special provisions are necessary for con
tinued operation of a going business, fre
quently the source of a large portion, or
all, of the income of an estate or trust. If
it is a single proprietorship or partnership,
liberal exculpation from liability should be
granted executors and trustees to preclude
necessity of incorporation of the business;
also, power to delegate responsibility of ac
tual operations to agents or present man
agers. If a close corporation, provisions in
regard to voting its stock should be expli
cit, and immunity granted the executor and
trustee if the stock is to be voted by a ben
eficiary or manager. In either case, it is
essential that power be granted to retain
original investments without liability for
depreciation in value. If there are more
than one trust or other related accounts,
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authority should be granted to buy in one
account an interest in the private business
or stock in the close corporation from a
related account, lest it become necessary to
sell choice holdings to outsiders.

Other Powers
There are other rights, powers and im
munities, too numerous for more than
scant mention here, which may be granted
to enable the executor and/or trustee to
dispense with many annoying formalities
and much of the expense connected with
the administration of estates and trusts.
Perhaps the most important is power of
sale, without court order, at public or pri
vate sale, and on such terms as the discre
tion of the executor or trustee may dictate.
Aside from the cost and bothersome details
of public sale, the time element involved in
advertising the sale over the period requir
ed by laws of the State is especially disad
vantageous.
Authority to borrow, which must be ex
plicit and not implied from generally broad
powers, and to pledge assets to secure the
loan is often the means of avoiding sacri
fice sales of assets to raise cash funds re
quired for payment of debts and Estate
Taxes.
Relief from filing inventory and appraisal
of the estate and annual and final account
ing returns keeps confidential information
concerning estates and trusts from becom
ing public property, as well as effecting
considerable savings in expenses.
Authority to settle or compromise claims
for or against the estate often enables the
executor to take immediate advantage of
an attractive offer of settlement that would
not be available by the time a Court Order
could be obtained.
Leases extending beyond period of admin
stration of estates and/or probable date for
termination of trusts, execution of which is
possible only under express direction, may
be the means of securing much more satis
factory returns from a parcel of real estate.
Relief from carrying bond granted to the
executor and trustee reduces administrative
expenses considerably. If his honesty and
integrity is questionable to the point of
making the bond necessary, certainly his
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judgment and discretion, most important in
estate administration, are not to be trusted.
Also quite worth while is authority to
determine what shall be treated as princi
pal and what shall be treated as income,
especially in reference to stock dividends,
profit on sale or maturity of securities and
amortization of premium on bonds pur
chased.
Laws governing these and other items of
wills and administration of estates in the
absence of express direction by the testator,
vary in different states. To assure effec
tive and economical administration, careful
consideration should be given local statutes,
cases, court rules, and customs when pre
paring wills. Concerning many items, the
laws themselves are not clearly stated,
making express direction of even greater
importance.

Executors and/or Trustees
From the foregoing, it is a natural de
duction that the will should name as execu
tor and/or trustee, one well qualified to
handle the intricacies and varied problems
involved in administration of estates and
trusts; furthermore, that the will should
provide for succession of executor and trus
tee in the event any named for some rea
son might be unable to serve. Uninterrupt
ed administration throughout the life of
the estate and trust can be definitely as
sured only by naming a corporate fiduciary,
which assures the estate, in addition to
continuing responsibility, the benefit of
technical ability, investment experience and
impartiality.

In sizable charitable trusts, a Board of
Trustees frequently is named to serve with
a corporate trustee; if so, method should
always be provided for making the Board
self-perpetuating. It is especially import
ant that it be provided with unmistakable
clarity that rights, powers and immunities
granted executors and/or trustees first
named in the will, belong as well to alter
nates or successors, whether named in the
will, appointed by the Court or selected by
some method specified.
In administration of trusts, confusion
often arises from difficulty in determining
just which powers and immunities are
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granted to the executor and which to the
trustee. Though the executor and the trus
tee may be one and the same person or in
stitution serving both appointments simul
taneously, certain duties are performed in
the capacity of executor and others in the
capacity of trustees and powers granted to
one may not be exercised in performing
some duty in the capacity of the other.
Frequently, power to disburse income or to
allow encroachments is granted to the trus
tee only, greatly complicating matters dur
ing administration of the estate which must
progress at least to a certain point before
trusts provided may be even partially est
ablished. When more than one trust is
established, it is sometimes impossible to
determine if powers granted cover all
trusts. This is especially true when a cor
porate trustee is appointed for a perpetual
cemetery or charitable trust and an indi
vidual trustee for another trust.
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Los Angeles Awards Scholarship
Chosen for outstanding scholastic ability
and professional promise, Rita Kelleher, a
University of Southern California junior,
won the scholarship for a year’s tuition on
that campus, given by the Los Angles
Chapter of the American Society of Women
Accountants.
Ruth Clark, president of the chapter,
made the award at the annual College of
Commerce luncheon held on the campus
May 20th. Miss Kelleher is probably the
first woman in the United States to receive
such an honor from a group of professional
accountants.
Our organizations can do much to en
courage interest in accounting as a career
with profit to the profession as well as the
student if they would develop a personal
relationship with the college campus. Let’s
have more scholarships and more young
women eligible for them!

Execution

A perfectly drawn will fails of its pur
pose if it is not executed in absolute accord
ance with the laws of the state in which
it is to be probated. Many times thought
fully made plans for administration and
distribution of an estate have been defeat
ed because of a minor technicality in at
testing by the required number of subscrib
ing witnesses.
There is an interesting case of a will be
ing saved by a purely coincidental happen
ing. A prominent Southern business exe
cutive was in New York when suddenly he
was taken critically ill and recovery was
very doubtful. He had an attorney friend
called to the hospital to draw up his will,
which was executed in the presence of the
two witnesses required by the State of New
York. Just as it was completed another
friend, who happened to be in the room,
said, “Here, let me sign that, too, for good
luck. I’ve witnessed dozens of wills and
not one has ever come up for probate.” Un
fortunately, it soon developed that his good
luck had been spent, but his signature as
another witness is all that permitted pro
bate of that will as the state in which it
was probated is one of the seven states
which requires three witnesses!

“Interesting Statistics”
All tax paid ethyl alcohol used in medi
cinal preparations suffered a tax advance
October 1, 1941 of $1.90 per wine gallon.
To give you a picture of the condition, a
tank car of alcohol carrying 10,000 gallons
of the material, will necessitate a tax of
$76,000, the alcohol itself will cost $3,350
or $.33 1/3 per gallon, the tax being $7.60
per gallon.
In 1792 the Federal Government collect
ed $208,942 total revenue. In 1940 it col
lected total revenue of $7,370,108,377 of
which $624,253,156 was in liquor taxes, In
diana having paid $89,644,908 of it.
This tax is paid by the manufacturer,
but of course, is passed on to the consumer.
—Edith J. Lott, President
Indianapolis Chapter, ASWA
Experience
There are many arts among men, the
knowledge of which is acquired bit by bit
by experience. For it is experience that
causes our life to move forward by the
skill we acquire, while want of experience
subjects us to the effects of chance.
—Plato

